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Court Vacates Energy Efficiency Standards for Failure 
to Consider Alternatives and Explain Choices 

Sean A. Lev, John A. Hodges, and Jason E. Neal 

The Department of Energy (DOE) has been hit by a new adverse court decision on its energy 
efficiency program—this one overturning standards for three classes of products.1  The court’s 
decision shows the care the courts require the agency to take in justifying its determinations, 
including when it shifts position.  This may create opportunities for regulated entities considering 
judicial review of DOE actions. 

Court Decision.  The Court of Appeals for the Fifth Circuit has vacated DOE’s final rule setting the 
standards for one class of dishwashers and two classes of laundry machines.2  The DOE rules were 
issued under the Energy Policy and Conservation Act (EPCA).3   

In 2020, during the Trump Administration, DOE adopted final rules for classes of consumer 
dishwashers (2020 Dishwasher Rule)4 and consumer clothes washers and dryers (2020 Laundry 
Rule).5  On the day of his inauguration, President Biden issued an Executive Order broadly directing 
DOE to reconsider numerous Trump-era rules, which included the 2020 Dishwasher Rule and the 
2020 Laundry Rule.6  In 2022, DOE issued a new final rule (the Repeal Rule) revoking the 2020 
Dishwasher and the 2020 Laundry Rules.7   

The Fifth Circuit, in a strongly worded opinion, has now held that the Repeal Rule was “arbitrary 
and capricious” under the Administrative Procedure Act (APA).8  Although the court did not decide 
the question, it said that it is unclear that DOE has any statutory authority to regulate water use 
in dishwashers and clothes washers.  The court said that “DOE can set the maximum ‘energy use’ 
for most products—including dishwashers and laundry machines. ‘[O]r’ it can set the maximum 
‘water use’ for four other, specified products.”  The court also said that “[t]he EPCA does not 
appear to contemplate overlap between the products subject to ‘energy’ regulation and those 
subject to ‘water’ regulation.”9   

The court went on to say that, “even assuming [DOE] has [statutory] authority,” the Repeal Rule 
“failed to adequately consider appliance performance, substitution effects, and the ample record 
evidence that DOE’s conservation standards are causing Americans to use more energy and water 
rather than less.”10  And the Repeal Rule “rested instead on DOE’s view that the 2020 Rules were 
legally ‘invalid’—but even if true, that does not excuse DOE from considering other remedies short 
of repealing the 2020 Rules in toto.”11  Public comments, including those of industry, played a key 
role in developing the record relied on by the court.   

The court stressed that administrative actions cannot survive solely on an agency’s demand for 
policy deference.  It said that the court “will not ‘substitute [its] own policy judgment for that of 
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the agency.’”12  “But due deference to agencies does not make arbitrary and capricious review 
‘toothless’; rather, it has ‘serious bite.’”13  The court also said that DOE was “required to consider 
the ‘alternatives’ that are within the ambit of existing policy,’” even though DOE concluded that 
the Trump-era rules were “illegal.”14  
 
The Fifth Circuit’s emphasis on the need for an agency to consider alternatives and to explain its 
choices when reversing a prior policy choice—even a policy choice the agency concludes is illegal—
is particularly important in the current environment.  DOE has sought to reverse a number of 
decisions from the prior administration,15 and the Fifth Circuit’s decision provides an important 
reminder that the agency is subject to significant legal requirements in doing so, and that failure 
to adhere to those mandates can lead to judicial reversals. 
 
The Fifth Circuit decision follows a decision by the Court of Appeals for the District of Columbia 
Circuit vacating DOE’s final rule for standards for commercial package boilers (CPBs).16  In 2022, 
the Court determined that DOE had failed to provide an adequate explanation for its final rule and 
ordered DOE to address comments raised during the standards rulemaking for CPBs.  In response, 
DOE issued a supplement to the final rule.  The Court then ruled that DOE should have provided 
notice and comment regarding the supplement given the agency’s reliance on new literature and 
evidence.  The Court also ruled that DOE again failed to offer a sufficient explanation in response 
to the comments challenging a key assumption in its analysis.  Accordingly, the Court vacated the 
final rule and the supplement.17 
 
Conclusion.  DOE energy efficiency rulemakings continue to be a high priority of the Biden 
Administration—and are a fundamental element of the longstanding EPCA.  DOE is required to 
take into account public input in such rulemaking proceedings.  Industry should take advantage of 
these opportunities to provide input.  The recent court decisions overturning DOE standards 
illustrate the value of stakeholders providing their views—and the risk to DOE of failing to offer a 
sufficient explanation in response to those views and of otherwise failing to justify its positions.   
 

* * * * 
 
For more information on HWG LLP’s energy practice, please contact Sean A. Lev, John A. Hodges, 
or Jason E. Neal.   
 
This advisory is not intended to convey legal advice.  It is circulated publicly as a convenience and 
does not reflect or create an attorney-client relationship. 
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