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Bills Would Limit DOE Energy Efficiency Powers; DOE Presses Forward 

John A. Hodges 

The Department of Energy (DOE) con�nues to receive pushback, as well as support, regarding its 
ambi�ous energy efficiency program.  This was exemplified by a Congressional hearing this month 
on two bills that would significantly curb DOE’s authority to issue energy efficiency standards.  In 
the mean�me, the agency con�nues to vigorously implement its program.  (The program is 
discussed in our prior advisories.)1     

House Bills.  The Energy, Climate, and Grid Security Subcommitee of the House Energy and 
Commerce Commitee held a hearing on September 13, 2023,2 addressing two bills affec�ng DOE’s 
authority to issue standards pursuant to the Energy and Policy Conserva�on Act (EPCA).3   

DOE Appliance and Equipment Standards Reform and Consumer Protec�on Act, H.R. __. 
This bill, to be introduced by Rep. Debbie Lesko (R-AZ), would define a restric�ve minimum 
threshold for energy or water savings that must be achieved to jus�fy a new standard regula�on, 
and would establish several restric�ve new factors that DOE must take into account  in determining 
whether to issue a standard.   

Subcommitee Chairman Jeff Duncan (R-SC) accused the Biden Administra�on of 
“prio�z[ing] ‘the green transi�on’ over security and reliability” and “us[ing] efficiency standards to 
target gas appliances dispropor�onately,” thereby “driv[ing] up the cost of energy and household 
necessi�es for Americans, and jeopardiz[ing] our energy security.”4  

The bill was blasted by Energy and Commerce Commitee Ranking Member Frank Pallone, 
Jr. (D-NJ) as abandoning bipar�sanship “by gu�ng commonsense energy efficiency standards.”  He 
called the bill “an industry wish list masquerading as consumer protec�on.”5   

Gene Rodrigues, DOE’s Assistant Secretary for the Office of Electricity, tes�fied in strong 
support of the energy efficiency program, describing energy conserva�on standards as intending 
to beter energy security, the environment, consumer costs, and the industry’s “certainty and 
uniformity.”  He called the standards  “one of the federal government’s most important tools to 
save energy” and said that “improvements in energy efficiency” could be significantly beneficial 
for the na�on.6  

Under the bill, DOE would be prohibited from determining that imposi�on of a standard is 
economically jus�fied unless DOE determines (i) that imposi�on of the standard is not likely to 
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result in addi�onal net costs to the consumer, including any increase in net costs associated with 
the purchase, installa�on, maintenance, disposal, and replacement of the product and (ii) that any 
addi�onal cost to the consumer of purchasing and installing a product complying with the standard 
will be less than 3 �mes the value of the energy, and as applicable, water, savings during the first 
year that the consumer will receive as a result of the standard.  DOE would also be prohibited from 
determining that imposi�on of a standard is economically jus�fied unless DOE determines that 
compliance with the standard will result in (i) a reduc�on of at least 0.3 quads of site energy over 
30 years; or (ii) at least a 10 percent reduc�on in energy or water use of the product.7 

 
DOE also would be prohibited from determining that imposi�on of a standard is 

economically jus�fied unless it determines that imposi�on of the standard will not result in any 
lessening of the u�lity or the performance of the product, taking into considera�on the effects of 
the standard on (i) the compa�bility of the product with exis�ng systems; (ii) the life span of the 
product; (iii) the opera�ng condi�ons of the product; (iv) the duty cycle, charging �me, and run 
�me of the product, as applicable; (v) the maintenance requirements of the product; and (vi) the 
replacement and disposal requirements for the covered product.8 

 
Addi�onally, to find imposi�on of a standard economically jus�fied, DOE would need to 

determine that imposi�on of the standard is not likely to result in (i) any lessening of market 
compe��on; or (ii) price discrimina�on,9 as well as that imposi�on of the standard is not likely to 
result in the unavailability in the United States of a type (or class) of products based on what type 
of fuel the product consumes.10 

 
In determining whether imposi�on of a standard is economically jus�fied, DOE would be 

required to (i) priori�ze the interests of consumers; (ii) not consider es�mates of the social costs 
or social benefits associated with incremental greenhouse gas emissions; and (iii) consider (I) the 
economic impact of the standard on the manufacturers and on the consumers of the products 
subject to such standard; (II) the savings in opera�ng costs throughout the es�mated average life 
of the covered product in the type (or class) compared to any increase in the price of, or in the 
ini�al charges for, or maintenance expenses of, the covered products which are likely to result from 
the imposi�on of the standard; and (III) the total projected amount of energy, or as applicable, 
water, savings likely to result directly from the imposi�on of the standard.11 

 
Protec�ng the America’s Distribu�on Transformer Supply Chain Act, H.R. 4167.  This bill, 

introduced by Rep. Richard Hudson (R-NC), would prohibit DOE from imposing new efficiency 
standards for distribu�on transformers for 5 years.  In the interim, the current standards, published 
in 2013, would remain in effect.12 

 
Rep. Duncan said, “DOE already mandates distribu�on transformers be manufactured at 

incredibly high efficiency standards—they are already 99.53 percent efficient.  This new rulemaking 
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will increase the efficiency by a frac�on of a percentage point, but significantly disrupt the 
produc�on of transformers, which u�li�es already have difficulty procuring.”13  

 
Rep. Pallone responded that “H.R. 4167 is another dangerous bill that prohibits DOE from 

finalizing efficiency standards for electric distribu�on transformers.  These standards promise 
significant energy savings – es�mated to save consumers about $15 billion.”14   

 
DOE Presses Forward.  DOE con�nues with its high priority energy efficiency program.  The 
following is a list of DOE’s efficiency rulemaking ac�ons just since our August 17, 2023, advisory.  
Industry should par�cipate in DOE rulemakings as warranted (filings are permissible even a�er the 
formal comment period has closed).   
 
• Cost of Energy.  DOE has issued a forecast of the representa�ve average unit costs of five 

residen�al energy sources for the year 2023 pursuant to the Energy Policy and Conserva�on 
Act (EPCA).  The five sources are electricity, natural gas, No. 2 hea�ng oil, propane, and 
kerosene.15 

 
• Room Air Condi�oners.  On March 29, 2021, DOE published a final rule that amended the test 

procedure for room air condi�oners.  DOE has now published correc�ons to errors in the 
amended regulatory text as it appeared in the March 2021 final rule.16   

 
• Air Cleaners.  DOE has determined that the comments received in response to a direct final 

rule for energy conserva�on standards air cleaners do not provide a reasonable basis for 
withdrawing the direct final rule.  Therefore, DOE has confirmed adop�on of the standards 
established in the direct final rule and announced the effec�ve date of those standards.17  

 
• Consumer Boilers.  DOE announced an in-person public mee�ng and webinar on proposed 

amended standards for consumer boilers.  It was held on September 12, 2023.  Comments are 
due by October 13, 2023.18 

 
• Walk-In Coolers and Freezers.  DOE has proposed standards for walk-in coolers and freezers.  

The proposed standards for walk-in non-display doors are expressed in maximum daily energy 
consump�on in kilowat-hours per day (kWh/day).  The proposed standards for walk-in 
refrigera�on systems are expressed as annual walk-in energy factor 2 (AWEF2) in Bri�sh 
thermal units per Wat-hour (Btu/W-h).  DOE will hold a webinar on September 27, 2023.  
Comments are due by November 6, 2023.19  In addi�on, DOE has summarized and addressed 
comments that were considered but not discussed in the September 2023 No�ce of Proposed 
Rulemaking (NOPR).  Comments on the NOPR as supplemented by this no�fica�on of data 
availability (NODA) are due by November 6, 2023.20 
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• Appliance Standards and Rulemaking Federal Advisory Commitee.  DOE has announced a 
public mee�ng of the Appliance Standards and Rulemaking Federal Advisory Commitee 
(ASRAC).  It will also be broadcast as a webinar.  The mee�ng will be held on October 17, 2023.21   

 
• Commercial Packaged Boilers.  DOE has amended its standards for commercial packaged 

boilers (CPB) in compliance with a United States Court of Appeals for the District Court of 
Columbia Circuit court decision vaca�ng the January 10, 2020, final rule that amended 
standards for CPB.22  This li�ga�on was the subject of extensive discussion in our prior 
Advisory.23         

 
• Automa�c Commercial Ice Makers.  DOE has issued a NODA upda�ng its analysis rela�ng to its 

NOPR for automa�c commercial ice makers.  The upda�ng is related to harvest rate cutoffs.  
Comments are due by October 25, 2023.24 

 
• Commercial Refrigerators, Refrigerator-Freezers, and Freezers.  DOE has amended the test 

procedures for commercial refrigerators, refrigerator-freezers, and freezers (CRE) to reference 
the latest versions of the applicable industry standards.  DOE has also established defini�ons 
and test procedures for new equipment categories; adopted test procedures consistent with 
recently published waivers and interim waivers; established product-specific enforcement 
provisions; allowed for volume determina�ons based on computer-aided designs; specified a 
sampling plan for volume and total display area; and adopted addi�onal clarifying 
amendments.25 

 
• Dedicated Purpose Pool Pump Motors.  DOE has adopted amended standards for dedicated 

purpose pool pump motors.  It has determined that the new standards would result in 
significant conservation of energy, and are technologically feasible and economically justified.  
The adopted standards are expressed in full-load efficiency and design requirements.  This 
rulemaking does not concern standards for dedicated purpose pool pumps, which are being 
addressed in a separate rulemaking.26 

 
• Certain Consumer Products and Commercial Equipment.  DOE has proposed to establish and 

amend the certification provisions, labeling requirements, and enforcement provisions for 
specific types of consumer products and commercial and industrial equipment.  These include 
central air conditioners and heat pumps; dishwashers; residential clothes washers; pool 
heaters; dehumidifiers; external power supplies; battery chargers; computer room air 
conditioners; direct expansion-dedicated outdoor air systems; air cooled, three-phase, small 
commercial air conditioners and heat pumps with a cooling capacity of less than 65,000 Btu/h 
and air-cooled, three-phase, variable refrigerant flow air conditioners and heat pumps with a 
cooling capacity of less than 65,000 Btu/h; commercial water heating equipment; automatic 
commercial ice makers; walk-in coolers and freezers; commercial and industrial pumps; 
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portable air conditioners; compressors; dedicated-purpose pool pump motors; air cleaners; 
single package vertical units; and ceiling fan light kits.  DOE is doing so to ensure reporting that 
is consistent with currently applicable standards and test procedures and to ensure DOE has 
the information necessary to determine the appropriate classification of products for the 
application of standards.  DOE will hold a webinar on October 26, 2023.  Comments are due 
by November 28, 2023.27   

• Metal Halide Lamp Fixtures.  DOE has issued a pre-publication notification of proposed
determination (NOPD) finding that amended standards for metal halide lamp fixtures would
not be cost effective.  DOE will hold a webinar no later than 14 days after publication in the
Federal Register.  Comments will be due by 60 days after publication in the Federal Register.28

• Electric Motors.  In an exercise of its enforcement discretion, DOE has announced a delayed
enforcement model for manufacturers making voluntary representations of certain categories
of electric motors subject to the amended test procedure published on October 19, 2022.29

Conclusion.  Energy efficiency continues to be an active subject both at the legislative and 
administrative levels.  Industry should pay close attention to activities at both levels that would 
affect its interests.  DOE is required to take into account public input in EPCA rulemaking 
proceedings (filings are permissible even after the formal comment period has closed).   

* * * * 

For more information on HWG LLP’s energy practice, please contact John A. Hodges.  

Abigail T. Phillips, a Legal Analyst at HWG LLP, contributed to the preparation of this advisory under 
the supervision of John Hodges. 

This advisory is not intended to convey legal advice.  It is circulated publicly as a convenience and 
does not reflect or create an attorney-client relationship. 
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