
HWG LLP Energy Efficiency Advisory | August 17, 2023 

Court Overturns DOE Energy Efficiency Standard; Efficiency Program Moves Forward 

John A. Hodges and Jason E. Neal 

The Department of Energy (DOE) has been stung by a new court decision overturning one of its 
energy efficiency standards.  Nonetheless, the agency con�nues to implement its ambi�ous energy 
efficiency program. (The program is discussed in our prior advisories.)1 

Court Decision.  The Court of Appeals for the District of Columbia Circuit has vacated DOE’s final 
rule for standards for commercial package boilers (CPBs).2  The DOE rule was issued under the 
Energy Policy and Conserva�on Act (EPCA).3  In 2022, the Court determined that DOE had failed 
to provide an adequate explana�on for its final rule and ordered DOE to address comments raised 
during the standards rulemaking for CPBs.  In response, DOE issued a supplement to the final rule, 
and trade associa�ons pe��oned for review of the supplement.  The Court then ruled that DOE 
should have provided no�ce and comment regarding the supplement given the agency’s reliance 
on new literature and evidence.  The Court also ruled that DOE again failed to offer a sufficient 
explana�on in response to the comments challenging a key assump�on in its analysis.  Accordingly, 
the Court granted the pe��ons and vacated the final rule and the supplement. 

DOE Presses Forward.  While the D.C. Circuit decision is a setback for DOE, the agency con�nues 
with its high-priority energy efficiency program.  The following is a list of DOE’s efficiency 
rulemaking ac�ons just since our June 14, 2023, advisory.  Industry should par�cipate in DOE 
rulemakings as warranted (filings are permissible even a�er the formal comment period has 
closed). 

• Microwave Ovens.  DOE has adopted amended standards for microwave ovens. It has
determined that the amended standards for these products would result in significant
conserva�on of energy and are technologically feasible and economically jus�fied.  The
adopted standards provide for maximum allowable average standby power as expressed in
wats (W).4

• Consumer Water Heaters and Residen�al-Duty Commercial Water Heaters.  DOE has issued a
final rule incorpora�ng by reference the latest version of the industry tes�ng standard for
consumer water heaters and residen�al-duty commercial water heaters and adop�ng relevant
por�ons of those standards into the Federal test procedure.  DOE has also expanded the scope
of coverage of the test procedure to apply to certain consumer water heater designs (including
circula�ng water heaters and low-temperature water heaters), added defini�ons for certain
specialty water heaters, updated test condi�ons and tolerance requirements to reduce burden,
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clarified test set-up and installa�on methods, addressed the test conduct for products which 
can store water at temperatures above the delivery setpoint, established an effec�ve volume 
calcula�on, and extended untested provisions to electric instantaneous water heaters.5   

 
• Ceiling Fans.  DOE has proposed new and amended standards for ceiling fans.  The proposed 

standards are expressed in cubic feet per minute per wat (CFM/W) for standard and hugger 
ceiling fans and ceiling fan energy index (CFEI) for large-diameter ceiling fans (LDCFs) and high-
speed belt-driven (HSBD) ceiling fans.  Comments to DOE are due by August 21, 2023.  
Comments regarding the likely compe��ve impact of the proposed standard should be sent to 
the Department of Jus�ce (DOJ) on or before August 21, 2023.6 

 
• Dehumidifiers.  DOE has amended its test procedure for dehumidifiers to reference the current 

version of an applicable industry standard, change the ra�ng test period to be two hours, 
permit the use of sampling trees in conjunc�on with an aspira�ng psychrometer or rela�ve 
humidity sensor, and provide addi�onal specifica�on for tes�ng dehumidifiers with network 
capabili�es.7 

 
• Dishwashers.  DOE has amended its test procedure for dishwashers by adding clarifying 

instruc�ons regarding the allowable dosing op�ons for each type of detergent, clarifying the 
exis�ng detergent repor�ng requirements, and adding an enforcement provision for 
dishwashers to specify the detergent and dosing method that DOE would use for any 
enforcement tes�ng of dishwasher models cer�fied in accordance with the dishwasher test 
procedure applicable prior to July 17, 2023 (i.e., the date by which the dishwasher test 
procedure as amended by a final rule published on January 18, 2023, became mandatory for 
product tes�ng).8 

 
• Consumer Water Heaters.  DOE has proposed to amend its standards for consumer water 

heaters.  It will hold a webinar on September 13, 2023.  Comments are due to DOE by 
September 26, 2023.  Comments regarding the likely compe��ve impact of the proposed 
standard should be sent to DOJ on or before August 28, 2023.9   

 
• Consumer Conven�onal Cooking Products.  On February 1, 2023, DOE published a 

supplemental no�ce of proposed rulemaking (SNOPR), in which DOE proposed new and 
amended standards for consumer conven�onal cooking products.10  DOE has now published a 
no�fica�on of data availability (NODA), upda�ng its analysis for consumer conven�onal cooking 
products based on stakeholder data and informa�on it received in response to that SNOPR.  
Comments on the NODA are due by September 1, 2023.11 
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• Air Cleaners.  DOE has issued a correc�on to its test procedure for air cleaners.12     
 

• Fans and Blowers.  DOE has corrected editorial and typographical errors in its May 2023 final 
rule adop�ng test procedures for fans and blowers.  DOE says that neither the errors nor the 
correc�ons affect the substance of the rulemaking or any conclusions reached in support of 
the final rule.13 

 
• Consumer Boilers.  DOE has proposed amended standards for consumer boilers.  It has 

tenta�vely determined that Trial Standard Level (TSL) 3 represents the maximum improvement 
in energy efficiency that is technologically feasible and economically jus�fied.  The proposed 
standards are expressed in minimum annual fuel u�liza�on efficiency (AFUE), standby mode 
power consump�on (PW,SB), and off mode power consump�on (PW,OFF).  DOE is proposing more-
stringent AFUE standards for gas-fired and oil-fired boilers while maintaining the current 
standards for electric steam and hot water boilers.  Addi�onally, DOE is proposing to maintain 
the design requirements and excep�ons to the minimum AFUE requirements established by 
statute and currently codified at 10 C.F.R. § 430.32(e)(2).  DOE will hold a webinar on 
September 12, 2023.  Comments to DOE are due by October 13, 2023. Comments regarding 
the likely compe��ve impact of the proposed standard should be sent to DOJ by September 
13, 2023.14   

 
• Walk-in Coolers and Freezers.  DOE has issued a pre-publica�on no�ce proposing amended 

standards for walk-in coolers and freezers (walk-ins).  DOE has tenta�vely determined that TSL 
2 represents the maximum improvement in energy efficiency that is technologically feasible 
and economically jus�fied.  The proposed standards for walk-in non-display doors are 
expressed in maximum daily energy consump�on in kilowat-hours per day (kWh/day).  The 
proposed standards for walk-in refrigera�on systems are expressed as annual walk-in energy 
factor 2 (AWEF2) in Bri�sh thermal units per Wat-hour (Btu/W-h).  DOE will hold a webinar on 
September 27, 2023.  Comments to DOE are due by 60 days a�er date of publica�on in the 
Federal Register.  Comments regarding the likely compe��ve impact of the proposed standard 
should be sent to DOJ by 30 days a�er publica�on in the Federal Register.15 

 
• Air-Cooled, Evapora�vely-Cooled, and Water-Cooled Commercial Package Air Condi�oners and 

Heat Pumps.  DOE has proposed amending its test procedures for air-cooled commercial 
package air condi�oners and heat pumps with a rated cooling capacity greater than or equal 
to 65,000 Btu/h, evapora�vely-cooled commercial package air condi�oners, and water-cooled 
commercial package air condi�oners to incorporate by reference the latest versions of the 
applicable industry test standards.  Specifically, DOE proposes:  to amend the current test 
procedure for this equipment for measuring the current cooling and hea�ng metrics—
integrated energy efficiency ra�o (IEER) and coefficient of performance (COP), respec�vely; 
and to establish a new test procedure for this equipment that would adopt two new metrics—
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integrated ven�la�on, economizer, and cooling (IVEC) and integrated ven�la�on and hea�ng 
efficiency (IVHE).  Tes�ng to the IVEC and IVHE metrics would not be required un�l such �me 
as compliance is required with any amended energy conserva�on standard based on the new 
metrics.  Addi�onally, DOE proposes to amend certain provisions of DOE’s regula�ons related 
to representa�ons and enforcement for the subject equipment.  DOE will hold a webinar on 
September 7, 2023.  Comments are due by October 16, 2023.16 

Conclusion.  DOE energy efficiency rulemakings continue to be a high priority of the Biden 
Administration.  DOE is required to take into account public input in such rulemaking proceedings. 
Industry should take advantage of these opportunities to provide input.  The recent court decision 
overturning DOE’s standards for CPBs illustrates the value of stakeholders providing their views—
and the risk to DOE of failing to offer a sufficient explanation in response to those views. 

* * * *

For more information on HWG LLP’s energy practice, please contact John A. Hodges.  

This advisory is not intended to convey legal advice.  It is circulated publicly as a convenience and 
does not reflect or create an attorney-client relationship. 
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